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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and  Solar 
Energy 

10  CFR  Part  456 
[Docket  No.  CAS-RM-79-101] 

Residential  Conservation  Service 
Program;  Proposed  Rule  and  Public 
Hearing 

agency:  Department  of  Energy. 
action:  Notice  of  proposed  rulemaking 
and  public  hearing. 

summary:  The  Department  of  Energy  is 
implementing  the  amendments  to  the 
Residential  Conservation  Service  (RCS) 
program  made  by  the  Energy  Security 
Act  (ESA).  On  November  7, 1979  (44  FR 
64602],  DOE  published  a  Final  Rule 
implementing  the  RCS  program  which 
was  established  pursuant  to  Part  1  of 
Title  II  of  the  National  Energy 
Conservation  Policy  Act  (NECPA).  The 
purpose  of  the  program  is  to  encourage 
the  installation  of  energy  conservation 
and  renewable  resource  measures  in 
existing  houses  of  the  residential 
customers  of  the  larger  gas  and  electric 
utilities  and  of  participating  home 
heating  suppliers.  On  June  30, 1980,  the 
ESA  was  enacted.  Title  V,  Subtitle  B,  of 
the  ESA  amends,  in  part,  the  RCS 
provisions  of  NECPA. 

This  Proposed  Rule  amends  the  Final 
Rule  of  November  7, 1979  (herein  after 
referred  to  as  the  Final  Rule)  to 
incorporate  certain  of  the  statutory 
changes  made  to  the  RCS  program  by 
the  ESA.  The  major  amendments  in  this 
rulemaking  involve  the  warranty 
requirements,  the  utility  cost  and 
accounting  provisions,  and  the 
prohibition  against  utility  supply  and 
installation  of  energy  conservation  and 
renewable  resource  measures. 

Because  ESA  was  made  effective 
upon  enactment  (June  30, 1980),  DOE  is 
required  to  review  and  approve  or 
disapprove  RCS  plans  in  accordance 
with  NECPA  as  amended  by  ESA.  DOE 
will  individually  advise  those  who  have 
submitted  such  plans  what  changes  are 
required  in  their  plans  in  order  to  bring 
them  into  compliance  with  the  ESA 
amendments.  Upon  finalizing  this 
Proposed  Rule,  more  RCS  plan 
amendments  may  be  required.  However, 
DOE  is  aware  of  the  administrative 
burden  caused  by  plan  amendments  and 
will  therefore  attempt  to  minimize  any 
new  regulatory  requirements  which 
would  result  in  further  plan 
amendments. 

dates:  Written  comments  must  be 
received  by  November  24. 1980, 


5:00  p.m.,  e.s.t.  in  order  to  ensure  their 
consideration.  The  public  hearing  will 
begin  at  9:00  a.m.,  October  30, 1980. 
ADDRESSES:  Comments  and  requests  to 
speak  at  the  hearing  should  be 
addressed  to:  Carol  Snipes,  Office  of 
Conservation  and  Solar  Energy, 
Department  of  Energy,  Room  lF-085, 

1000  Independence  Avenue  SW., 
Washington,  D.C.  20585  (Phone:  202- 
252-9319).  See  “Comment  Procedures” 
under  Supplementary  Information 
below. 

The  public  hearing  will  be  held  in 
Room  2105,  2000  M  Street  NW., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACr. 

James-R.  Tanck,  Director,  Residential 
Conservation  Service  Program,  Office 
of  Conservation  and  Solar  Energy, 
Department  of  Energy,  Room  GH-068, 
1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252- 
9161. 

Laura  Rockwood,  Office  of  General 
Counsel,  Department  of  Energy,  Room 
lE-258, 1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585,  (202) 
252-9519. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Warranty  Provisions 

In.  Cost  and  Accounting  Provisions 

IV.  Utility  Supply  and  Installation  of 
Measures 

V.  Regulatory  Analysis  and  Urban  and 

Community  Impact 

VI.  Environmental  Impact  Statement 

VII.  Consultation  with  Other  Federal 
Agencies 

VIII.  Contractor  Contributions  to  the 
Rulemaking 

IX.  Executive  Order  12044 

X.  Comment  and  Hearing  Procedures 

I.  Introduction 

The  Department  of  Energy  is 
implementing  the  amendments  to  the 
Residential  Conservation  Service  (RCS) 
program  made  by  the  Energy  Security 
Act  (ESA)  (Public  Law  96-294,  94  Stat. 
611  et  seq.).  On  November  7, 1979,  the 
DOE  published  a  Final  Rule  (44  F.R. 
64602)  implementing  the  RCS  program 
which  was  established  pursuant  to  Part  I 
of  Title  II  of  the  National  Energy 
Conservation  Policy  Act  (NECPA) 

(Public  Law  95-619,  92  Stat.  3206  et  seq.]. 
The  purpose  of  the  program  is  to 
encourage  the  installation  of  energy 
conservation  and  renewable  resource 
measures  in  existing  houses  of  the 
residential  customers  of  the  larger  gas 
and  electric  utilities  and  of  participating 
home  heating  suppliers. 

On  June  30, 1980,  the  ESA  was 
enacted.  Subtitle  B  of  Title  V  amended 
the  RCS  provisions  of  NECPA  in  three 
major  areas:  warranty  requirements. 


cost  and  accounting  provisions,  and 
utility  supply,  installation  and  financing. 
DOE  is  required  by  section  549(b)  of 
ESA  to  promulgate  rules  amending  the 
RCS  regulations  to  comply  with  the  ESA 
amendments. 

This  Proposed  Rule  would  amend  the 
Final  Rule  of  November  7, 1979 
(hereinafter  referred  to  as  the  Final 
Rule),  to  incorporate  certain  of  the 
statutory  changes  made  to  the  RCS 
program.  In  particular,  this  rule  proposes 
amendments  to  the  warranty 
requirements,  the  cost  and  accounting 
provisions,  and  the  prohibition  on  utility 
supply  and  installation  of  energy 
conservation  and  renewable  resource 
measures.  Because  the  other  changes 
are  technical  amendments  only  and  are 
self-explanatory,  the  discussion  below 
involves  only  the  warranty 
amendments,  the  cost  and  accounting 
amendments,  and  the  prohibition 
amendments. 

11.  Warranty  Provision 

ESA  and  NECPA  by  removing  the 
requirement  that  measures  supplied  or 
installed  under  the  program  must  be 
warranted  by  manufacturers  to  meet  a 
speciBed  level  of  performance  over  a 
period  of  not  less  than  3  years.  In  its 
place,  ESA  requires  that  manufacturers, 
suppliers,  and  installation  contractors 
supply  l-year  written  warranties  for 
measures  manufactured,  supplied  or 
installed  under  the  program.  ESA  also 
requires  that  suppliers  and  contractors 
agree  to  provide  these  warranties,  in 
order  to  be  included  on  lists  developed 
by  the  States  and  distributed  by  utilities 
and  fuel  suppliers  to  their  customers. 

Specifically,  ESA  requires  that 
manufactures  of  measures  installed 
under  the  program  warrant  in  writing  to 
residential  customers,  installation 
contractors,  and  suppliers  that  any 
defects  in  materials,  manufacture,  or 
design  discovered  within  1  year  from  the 
date  of  installation,  will  be  remedied  by 
means  of  free  replacement  parts  or 
materials,  as  appropriate.  Suppliers 
must  provide  a  1-year  warranty, 
equivalent  to  the  manufacturer's 
warranty,  to  purchasers  of  measures 
under  the  RCS  program.  Contractors 
must  provide  a  1-year  written  warranty 
against  material,  manufacture,  design 
and  installation  defects  discovered 
within  1  year  from  the  date  of 
installation. 

Section  542(d)  of  ESA  also  states  that 
all  other  Federal  or  State  warranty  laws 
are  applicable,  except  where  those  laws 
are  inconsistent  with  NECPA,  as 
amended 

The  conference  report  states  that  the 
amended  RCS  provisions  are  minimum 
warranty  requirements.  Persons 
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involved  in  the  RCS  program  are  free  to 
offer  any  warranty  protection  they 
desire,  as  long  as  the  warranty  meets  or 
exceeds  the  minimum  requirements 
imposed  by  the  ESA  amendments. 

ESA  does  not  define  the  term 
“manufacturer.”  DOE  has  also  declined 
to  define  the  term  in  order  to  prevent 
any  unnecessary  rigidity  when  a  State 
must  enforce  the  warranty  requirement 
under  its  own  particular  warranty  laws. 

The  warranty  required  of  contractors 
does  not  limit  the  warranty  to  the 
customer  for  whom  a  measure  is 
installed,  as  does  the  manufacturer’s 
warranty.  DOE  considered  whether  the 
conferees  intended  to  require 
contractors  to  provide  warranties  to 
subsequent  owners  of  a  measure,  rather 
than  only  the  original  purchaser.  The 
conference  report  states  that  the 
purpose  of  the  provision  is  “to  insure 
that  the  customer  for  whom  residential 
energy  conservation  measures  are 
installed  under  a  utility  program  have  at 
least  the  warranty  protection  set  forth  in 
this  provision.”  (Emphasis  added).  DOE 
has  decided  in  its  definition  of  the 
contractor’s  warranty  to  use  the 
statutory  provision,  rather  than  to  limit 
the  coverage  to  the  customer  for  whom 
it  was  installed.  DOE  intends  that 
interpretation  of  this  provision  be 
consistent  with  otherwise  applicable 
law.  DOE  solicits  comments  on  this 
proposal. 

Neither  NECPA  nor  ESA  define  the 
term  “supplier”,  but  DOE  assumes  that 
Congress  intended  “supplier”  to  mean 
retailer.  NECPA  requires  utilities  to 
distribute  to  its  residential  customers 
lists  of  “suppliers”  of  measures.  Since  a 
list  of  retailers  would  be  most  helful  to 
consumers,  and  since  manufacturers  are 
discussed  separately,  DOE  interpreted 
supply  to  mean  sell  at  retail.  See  for 
example  10  CFR  456.501(b)(3).  However, 
in  an  effort  to  be  consistent  with  our 
decision  not  to  define  manufacturer, 

DOE  has  not  defined  the  term  “supplier” 
for  the  purposes  of  the  warranty 
provisions.  DOE  solicits  comments  on 
that  decision. 

The  ESA  requirement  for  a  supplier’s 
warranty  is  written  in  slightly  diffemt 
terms  than  the  manufacturer’s  and 
contractor’s  warranty.  The  supplier  need 
not  “warrant  in  writing”,  as  is  required 
of  the  manufacturer  or  supplier,  but 
must  “provide”  a  warranty  equivalent  to 
the  manufacturer’s  warranty.  The 
conference  report  states  that  “(t)he 
conferees  intend  that  a  supplier  could 
satisfy  the  warranty  requirement  of 
section  212(b)(3)(C)  by  an  assignment  of 
the  manufacturer’s  warranty  to  the 
person  to  whom  the  measure  is 
supplied.”  Therefore,  we  propose  to 
permit  the  supplier  to  either  pass  on  the 


manufacturer’s  warranty  or  provide  one 
of  its  own.  DOE  has  not  required  that 
the  supplier  provide  both  a 
manufacturer’s  and  supplier’s  warranty. 

In  defining  the  varous  warranties 
required  under  the  RCS  program,  DOE 
has  used  the  statutory  language.  DOE 
calls  attention  to  the  scope  of  the 
warranty:  any  defect  in  materials, 
manufacture,  design  or  (in  the  case  of 
the  contractor)  installation  found  within 
one  year  after  installation.  That  the 
conferees  intended  broad  warranty 
coverage  against  any  defect,  rather  than 
a  warranty  against  major  defects  only, 
is  made  clear  in  the  conference  report. 

Both  the  legislative  language  and  the 
conferees’  report  underscore  the  intent 
that  the  warranty  requirements 
contained  in  ESA  not  supersede  any 
existing  otherwise  applicable  Federal  or 
State  warranty  law,  except  to  the  extent 
that  such  other  laws  are  inconsistent 
with  NECPA  as  amended.  The  conferees 
provide  further  guidance  in  interpreting 
how  the  warranty  provisions  contained 
in  ESA  interact  with  other  laws.  The 
conferees  cite  as  an  example  section 
111(d)  of  the  Magnuson-Moss  Warranty 
Att,  which  renders  the  warranty 
requirements  of  that  statute  inapplicable 
to  any  written  warranty  “the  making  or 
content  of  which  is  otherwise  governed 
by  Federal  law.”  Section  111(d)  also 
states  that  “(if)  only  a  portion  of  a 
written  warranty  is  so  governed  by 
Federal  law,  the  remaining  portion  shall 
be  subject  to  this  title.”  The  conferees 
explain  that  “[nothing]  in  the  Magnuson- 
Moss  Warranty  act  is  inconsistent  with 
a  requirements  that  the  minimum 
warranty  specified  in  this  section  be 
offered”  and  explain  that  the  Magnuson- 
Moss  Act  and  the  FTC’s  rules  under  that 
Act  would  continue  to  apply. 

In  light  of  the  guidance  provided  by 
the  conferees,  Magnuson-Moss 
requirements  for  disclosure  of  warranty 
provisions  must  be  followed.  Also, 
where  State  law  requires  a  higher  level 
of  warranty  than  that  required  in 
amended  NECPA,  State  warranty 
requirements  will  prevail. 

DOE  has  been  advised  by  a  major 
supplier  of  energy  conservation 
measures  that  the  word  "design”  is  not 
usually  included  in  either  a  Magnuson- 
Moss  limited  or  Magnuson-Moss  full 
warranty.  The  supplier  was  concerned 
that  certain  States  may  require  that  the 
term  "design”  be  explicitly  stated  in  the 
warranty,  which  would  require  re¬ 
printing  of  existing  warranties.  While 
DOE  has  decided  at  this  time  to  leave 
the  question  of  the  wording  of  the 
warranty  to  individual  States  and 
nonregulated  utilities,  we  solicit 
comment  on  this  decision.  DOE  believes 
that  Congress  used  the  word  “design”  to 


ensure  that  consumers  would  have  a 
remedy  for  having  purchased. products 
under  the  RCS  program  that  contain  no 
defective  parts  or  materials,  but  are  so 
designed  that  they  yield  no  significant 
benefit  as  energy  saving  or  energy 
producing  devices. 

Generally,  warranties  that  do  not 
disclaim  the  implied  warranty  of 
merchantability  would  provide  redress 
for  a  consumer  who  has  purchased  such 
a  product  and  would  therefore  be 
acceptable  under  RCS  even  though  the 
term  “design”  was  not  used  in  the 
warranty.  (The  implied  warranty  of 
merchantability  is  defined  in  Uniform 
Commerical  Code  §  2-314.  It  provides,  in 
part,  that  the  goods  “are  fit  for  the 
ordinary  purposes  for  which  such  goods 
are  used”.)  However,  since  there  is  a 
great  deal  of  precedential  case  law  on 
warranty  issues  under  which  States 
presently  operate,  it  may  be  that  such 
redress  is  not  ordinarily  available  and 
must  be  explicitly  stated  in  the 
warranty.  DOE  therefore  believes  that  it 
is  preferable  to  leave  interpretations  of 
warranty  law  to  the  individual  States 
and  require  only  that  the  minimum 
Federal  requirements  be  met  by 
whatever  words  are  deemed  necessary 
in  that  State. 

The  following  serttons  of  the  Final 
Rule  would  be  aiiic^nded  by  this 
Proposed  Rule  as  follows: 

The  term  “measures  warranty"  would 
be  divided  into  three  separate 
warranties:  manufacturer’s,  supplier’s, 
and  contractor’s  measure  warranty. 
These  new  definitions  incorporate  the 
language  of  ESA  and  are  contained  in 
§  456.105(j)  (1),  (2),  and  (3).  The 
definition  of  “useful  life”  contained  in 
§  456.105(ee)  would  be  removed,  since  it 
is  no  longer  applicable. 

In  §  456.305,  Scope  of  Benefits,  two 
warranty  benefit  paragraphs  would  be 
substituted  for  the  warranty  benefit 
delineated  in  existing  paragraph  (a)tl)  in 
order  to  retain  appropriate  references  in 
paragraph  (b)-(d).  Paragraph  (a)(1) 
would  refer  to  the  manufacturer’s  and 
supplier’s  warranties,  while  paragraph 
(a)(2)  would  refer  to  the  manufacturer’s, 
supplier’s  and  contractor’s  warranties. 
The  remaining  sub-paragraphs  of 
paragraph  (b)(1)  would  be  renumbered. 
In  paragraphs  (b),  (c),  and  (d),  the 
references  to  benefits  would  be  changed 
to  reflect  the  new  numbering. 

Section  456.312(b)(l)(ii)  would  be 
changed  to  require  installers  to  agree  to 
install  under  the  program  only  measures 
covered  by  a  manufacturer’s  or 
supplier’s  warranty  and  by  a 
contractor’s  warranty  in  order  to  be 
listed  in  the  Master  Record.  That  section 
would  also  require  the  warranty  to  be 
extended  to  caulking  and 
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weatherstripping  because  the  ESA 
amendment  to  §  210(11)  of  NECPA 
deletes  the  previous  limitation  on  the 
warranting  of  such  measures.  New 
paragraph  (b](l)(vi)  is  inserted  to  require 
contractors  installing  measures  under 
the  program  to  include  the  measure 
warranty  in  every  contract.  As  provided 
for  in  §  456.312(a)(4],  failure  to  provide 
the  warranty  is  grounds  for  removal 
from  the  Master  Record. 

DOE  has  decided  to  retain  the  listing 
requirement  in  §  456.312(b)(l)(v),  a 
guarantee  to  correct  violation  of 
installation  standards  without  cost  to 
the  customer.  Although  the  new 
contractor  warranty  requirement  is 
similar  to  this  requirement  in  certain 
respects,  and  these  requirements  may 
overlap  in  some  areas,  there  are  also 
distinct  differences  in  remedies 
available  to  consumers  under  these  two 
provisions.  Therefore,  we  have  decided 
not  to  retreat  from  our  previous  position 
that  any  violation  of  a  standard  must  be 
corrected.  Instead,  we  have  added  the 
statutorily  required  contractor’s 
warranty  and  also  retained  the  previous 
guarantee  in  order  to  ensure  maximum 
consumer  protection. 

In  §  456.312(b)(2](i],  the  reference  to 
suppliers  carrying  measures  that  carry  a 
measures  warranty  is  changed  to  require 
suppliers  to  supply  measures  that  carry 
a  supplier’s  or  a  manufacturer’s 
warranty.  These  warranties  must  also 
now  extend  to  caulking  and 
weatherstripping. 

III.  Cost  and  Accounting  Provisions 

Section  215(c]  of  NECPA  sets  forth 
certain  requirements  concerning  how 
(Utilities  must  treat  certain  costs  of  the 
RCS  program  and  allowed  the  exercise 
of  limited  discretion  concerning 
treatment  of  other  costs  by  State 
regulatory  authorities  and  nonregulated 
utilities.  'Die  regulations  administering 
these  requirements  were  contained  in  10 
CFR  §  456.310. 

Pursuant  to  NECPA  requirements,  the 
Final  Rule  provided  for  State  regulatory 
authority  and  nonregulated  utility 
discretion  concerning  whether  utilities 
should  charge  customers  directly  or 
should  expense  the  costs  over  all 
ratepayers  for  certain  program  services. 

Section  544  of  ESA  revises  the 
requirements  concerning  utility  recovery 
of  costs.  It  revises  as  well  several  of  the 
requirements  for  treatment  of  loans 
under  the  program.  The  regulations  for 
the  RCS  program  are  being  changed  to 
reflect  the  revisions. 

Section  544(1)  of  ESA  amends  NECPA 
by  removing  the  requirement  that  State 
regulatory  authorities  and  nonregulated 
utilities  determine  that  utilities  either 
expense  over  all  ratepayers  or  charge 


customers  directly  for  the  amounts 
expended  by  a  utility  for  general  and 
administrative  functions  and  project 
manager  requirements.  Substituted  in  its 
place  are  provisions  that  a  State 
regulatory  authority  or  a  nonregulated 
utility  may  exercise  its  discretion  in  the 
manner  of  cost  recovery  for  those  costs, 
but  places  a  $15  limit  on  the  amount  that 
can  be  recovered  directly  from  a 
customer  for  the  “project  manager 
requirements." 

^oject  manager  requirements 
speciRed  in  section  215(b)  of  NECPA 
include  the  providing  of  energy  audits, 
the  arranging  for  installation  and 
financing,  and  the  providing  of 
customers  with  lists  of  suppliers, 
installers,  and  lenders.  ESA  further 
requires  the  State  regulatory  authority 
or  the  nonregulated  utility  to  take  into 
account  to  the  extent  practicable  the 
customers’  ability  to  pay  and  the  effect 
on  program  participation  of  direct 
charges  to  customers. 

ESA  removes  the  requirement  in 
NECPA  that  customers  be  charged 
directly  for  labor  and  material  for 
measures  purchased  or  installed  in  their 
homes.  Also  removed  is  the  NECPA 
requirement  that  regulatory  authorities 
and  nonregulated  utilities  hnd  that 
expensing  of  costs,  other  thaA 
information  costs,  general  and 
administrative  costs,  and  project 
manager  costs,  will  result  in  lower 
prices  for  utility  service  ratepayers 
before  permitting  utilities  to  expense 
such  costs.  DOE  therefore  proposes 
changes  to  several  provisions  of 
§  456.310  of  the  Final  Rule. 

Section  456.310(b)(2)  dealing  with 
direct  charges  to  customers  for  labor 
and  material  would  be  removed  (along 
with  the  parenthetical  discussion 
concerning  interest  costs).  Subparagraph 

(b)(5),  regarding  treatment  of  program 
costs  not  treated  elsewhere,  would  be 
removed  as  well.  Subparagraph  (b)(3) 
would  be  changed  to  provide  State 
regulatory  authority  discretion  regarding 
recovery  of  program  costs,  but  would 
limit  this  discretion  with  regard  to  the 
project  manager  requirements,  so  that 
the  amount  that  may  be  recovered 
directly  from  a  customer  does  not 
exceed  $15  per  dwelling  unit.  Those 
expenses  listed  as  “administrative  and 
general  expenses’’  in  the  Final  Rule 
inadvertently  included  “list  distribution’’ 
in  those  costs.  List  distribution  is 
properly  a  project  manager  requirement 
under  §  215(b)(2)  of  NECPA.  In  this 
proposed  rulemaking,  list  distribution  is 
correctly  included  as  a  project  manager 
requirement,  and  subject  to  the 
limitation  on  charges  that  can  be 
recovered  directly  from  consumers. 


While  post-installation  inspections 
and  conciliation  conferences  are 
primarily  the  State’s  responsibility,  the 
State  may  assign  such  responsibility  to 
the  public  utilities.  The  Proposed  Rule 
requires  that,  if  the  responsibility  is 
assigned  to  a  utility,  it  must  be  handled 
as  part  of  their  arranging  service. 
Therefore,  with  respect  to  recovery  of 
those  costs,  the  regulatory  authority  or 
nonregulated  utility  has  discretion, 
subject  to  the  limitation  of  $15  or  actual 
costs  per  dwelling  unit,  whichever  is 
less.  DOE  notes  that  the  regulations 
require  that  the  conciliation  conference 
be  free  of  cost  of  the  customer. 

In  light  of  the  limit  placed  on  recovery 
of  program  manager  costs  from 
customers,  §  456.310(c)  regarding 
duplication  of  audits  is  no  longer 
appropriate.  The  congressional  intent 
was  to  provide  the  regulatory  authority 
or  nonregulated  utility  with  discretion  as 
to  treatment  of  costs  by  each  utility, 
subject,  however  to  the  $15  limitation. 
DOE  has  therefore  removed  subsection 

(c)  regarding  State  regulatory  authority 
and  nonregulated  utility  discretion 
regarding  subsidization  of  only  one 
audit. 

ESA  also  removes  the  provisions  of 
section  215(f)  of  NECPA,  dealing  with 
repayment  of  loans  made  by  utilities 
under  the  program,  and  places  in  its 
stead  a  requirement  that  utilities  allow 
customers  to  repay  all  arranged  loans  as 
part  of  the  periodic  bill  if  the  lender  so 
requests.  In  effect,  ESA  removes  the 
requirement  that  utilities  allow 
repayment  of  utility  loans  through 
periodic  utility  bills  over  3  years.  In  this 
Proposed  Rule,  DOE  therefore  removes 
section  311(b)(1)  in  its  entirety,  and 
modiRes  311(b)(2)  so  that  all  arranged 
loans  are  treated  the  same  and  may  be 
repaid  as  part  of  the  periodic  bill,  if  a 
lender  requests  such  an  arrangement. 
ESA  provides  that  utilities  may  recover 
the  costs  of  this  service  from  the 
lenders.  This  provision  is  now  included 
in  the  Proposed  Rule. 

In  removing  the  provisions  of  section 
215(f)  of  NECPA,  ESA  also  removed 
provisions  allowing  lenders  to  require 
lump-sum  payments  of  outstanding 
principal  and  interest  upon  default  in 
repayment.  Removed  as  well  was  a 
prohibition  against  imposition  of 
penalties  on  customers  for  prepayment 
of  loans.  'Therefore,  this  Proposed  Rule 
removes  those  requirements  from  the 
Final  Rule. 

It  should  be  noted  that  none  of  the 
provisions  in  section  217  of  NECPA 
relating  to  loans  made  or  arranged  by 
participating  home  heating  suppliers 
were  amended  by  ESA.  Therefore,  we 
have  proposed  adding  a  new  paragraph 

(d)  to  §  456.317  which  incorporates 
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explicitly  the  loan  requirements  that  still 
apply  to  home  heating  suppliers. 

IV.  Utility  Supply  and  Installation  of 
Measures 

ESA  makes  a  number  of  changes  to 
the  prohibition  against  utility  supply, 
installation,  and  financing  contained  in 
section  216  of  NECPA.  ESA  removes 
completely  the  prohibition  against 
financing  by  utilities,  and  modifies  the 
NECPA  prohibition  against  utility 
supply  and  installation  of  energy 
conservation  and  renewable  resource 
measures.  As  amended,  section  216  now 
prohibits  only  the  supply  and 
installation  of  such  measures  by 
utilities,  subject  to  certain  exemptions 
and  waivers.  The  exemption  and  waiver 
provisions  of  216(b)  (regarding  certain 
measures),  216(d)  (grandfathered 
activities),  and  216(e)  (waivers)  are  still 
in  effect  with  respect  to  supply  and 
installation  activities.  However,  section 
216(c)  has  been  replaced  with  a  new 
exemption  for  utility  supply  and 
installation  through  subcontractors. 

A.  Section  216(c)  Exemption 

The  new  216(c)  exemption  created  by 
the  ESA  allows  a  utility  to  supply  and 
install  measures  through  subcontracts 
with  independent  suppliers  and 
contractors  who  are  listed  on  the  RCS 
Master  List,  as  provided  under  §  456.312, 
and  who  are  not  otherwise  subject  to 
the  control  of  the  public  utility,  or 
affiliates  or  subsidiaries  of  the  utility. 
The  subcontractor  exemption  (216(c)) 
contemplates  at  least  two  different 
scenarios:  one  where  the  customer 
selects  the  subcontractor,  the  other 
where  the  utility  chooses  the 
subcontractor.  In  either  case,  section  216 
requires  the  supplier  or  installer  to  be 
listed  on  the  RCS  Master  List  in 
accordance  with  section  213(a)(2)  (10 
CFR  §  456.312).  Additionally,  the 
subcontractor  may  not  be  subject  to  the 
utility’s  control  (except  with  respect  yj 
that  contract)  or  an  affiliate  or 
subsidiary  of  the  utility. 

With  respect  to  the  requirement  in 
216(c)(1)(A)  that  a  supplier  through 
which  a  utility  supplies  measures  be  on 
the  Master  List  of  suppliers  associated 
with  the  RCS,  the  question  arises 
whether  a  utility  could  contract  directly 
with  a  manufacturer  or  wholesaler  for 
the  supply  of  measures.  Since  the  RCS 
supplier  lists  include  only  those 
suppliers  who  supply  measures  to 
customers  directly,  typically  retailers, 
such  an  arrangement  is  precluded  by 
216(c)(1)(A).  . 

Section  216(c)(1)(B)  requires  that  the 
contractors  with  which  utilities  may 
contract  must  not  be  under  the  control 
of  the  utility,  except  regarding  the 


performance  of  the  contract.  DOE  would 
consider  contractural  provisions  which 
would  impose  a  limitation  on  a 
contractor  regarding  other  work  not 
contracted  for  by  the  customer  with  the 
utility  to  be  an  unacceptable  level  of 
utility  control  over  a  contractor.  For 
example,  a  utility  may  not  require  as 
part  of  its  subcontract  an  agreement  not 
to  perform  similar  services  for  other 
utilities  or  prime  contractors.  DOE 
solicits  comments  on  these  issues, 
particularly  suggestions  which  could 
serve  to  lessen  uncertainties  utilities 
may  encounter  when  engaging  in 
subcontracting  activities. 

If  the  utility  selects  the  subcontractor, 
certain  additional  requirements  are 
imposed  on  the  selection  procedure. 
Specifically,  the  utility  may  not  use 
selection  procedures  which  involve 
unfair  methods  of  competition,  have  an 
adverse  effect  on  competition,  or  result 
in  any  supplier  or  contractor  receiving 
an  unreasonably  large  share  of 
contracts.  Further,  if  the  utility  finances 
such  supply  or  installation  of  energy 
conservation  or  renewable  resource 
measures  through  its  subcontractorfs), 
the  utility  must  also  make  available 
financing  for  the  supply  or  installation 
by  any  contractor  listed  on  the  RCS 
Master  List  and  for  the  purchase  of  such 
measures  to  be  installed  by  the 
customer.  The  utility  must  also  conduct 
its  supply  and  installation  activities  so 
as  to  minimize  the  cost  of  measures  to 
the  customer.  Finally,  ESA  requires  that 
the  the  utility  make  available,  upon 
request,  a  current  estimate  of  the 
average  price  of  the  supply  and 
installation  of  measures  subject  to 
216(c). 

These  amendments  to  the  NECPA 
prohibition  against  utility  supply, 
installation,  and  financing  were  made  in 
recognition  of  the  potential  that  active 
utility  involvement  has  for  encouraging 
customers  to  install  energy  conservation 
and  renewable  resource  measures. 
However,  as  expressed  in  the  ESA 
Conference  Report,  Congress  was  also 
concerned  that  “any  such  utility 
activities  be  carried  out  in  a  fashion 
which  will  not  be  deceptive  or 
anticompetitive”.  Additionally,  given 
that  most  utilities  are  regulated 
monopolies,  the  conferees  expressed 
concern  that  no  utility  in  conducting  its 
subcontractor  supply  or  installation 
program  unfairly  discriminate  against 
any  business  (and,  particularly,  small 
businesses)  active  in  the  supply  and 
installation  of  measures. 

Section  216(c)(2)  places  stringent 
requirements  on  utilities  that  select 
suppliers  and  installers  in  order  to 
prevent  anticompetitive  activity  by 


utilities  in  the  exercising  of 
unreasonable  control  over  the 
marketplace  through  selection  of 
subcontractors.  However,  DOE  is 
concerned  that  uncertainty  about  such 
requirements  may  inhibit  utility  desire 
to  engage  in  these  activities.  Therefore, 
DOE  would  like  to  provide  in  the 
rulemaking  some  guidance  to  utilities  to 
encourage  the  offering  of  supply  and 
installation  services. 

DOE  is  now  proposing  to  adopt 
language  which  closely  tracks  the 
statutory  language  in  the  ESA  which 
amends  section  216  of  NECPA.  Section 
456.502(a)  should  be  amended  to  remove 
the  prohibition  against  utility  Hnancing; 

§  456.502(b)  would  reflect  amended 
section  numbers.  Section  456.502(b)(2) 
would  be  amended  to  prohibit  utility 
supply,  installation  and  flnancing  which 
involve  the  use  of  unfair,  deceptive,  or 
anticompetitive  acts  or  practices  or  are 
being  carried  out  in  a  manner  that  does 
not  comply  with  the  requirements  of 
amended  NECPA  section  219(c) 
(proposed  herein  as  §  456.504).  Sections 
456.503  through  506.508  v'ould  also  be 
modified  to  remove  all  references  to 
flnancing  and  loans. 

Although  DOE  has  chosen  to  propose 
language  similar  to  that  contained  in 
ESA,  DOE  solicits  comments  on  the 
issues  discussed  below  in  hopes  of 
promulgating  final  regulations  which 
will  offer  more  guidance  and  direction  to 
participating  utility  companies,  suppliers 
and  installers,  and  residential  energy 
consumers. 

The  first  area  of  concern  is  whether 
DOE  should  prescribe  the  content  of  the 
contract  between  the  utility  and  the 
customer.  Because  the  ESA  appears  to 
permit  a  utility  to  supply  or  install 
measures  outside  the  RCS  program,  a 
consumer  may  not  be  obtaining  the 
benefits  to  which  he  might  be  entitled  if 
the  supply  or  installation  were 
conducted  under  the  RCS  Program.  This 
is  somewhat  offset  by  the  requirement 
that  a  utility  subcontract  only  with  those 
suppliers  and  installers  who  are  listed 
on  the  RCS  Master  List.  DOE  is 
concerned  that  there  is  at  least  a  risk  of 
consumer  confusion  if  some  provision 
concerning  entitlement  to  program 
benefits  is  not  required  in  the  customer's 
contract  with  the  utility.  However,  DOE 
believes  that  by  requiring  that  216(c) 
activities  be  conducted  in  conjunction 
with  the  RCS  Program  (as  proposed  in 
the  new  §  456.504),  the  problem  of 
assuring  quality  control,  warranties,  and 
redress  proceedings,  for  example,  would 
be  solved.  The  rationale  for  such 
requirement  is  based  on  clear 
Congressional  intent  that  216(c) 
activities  be  closely  tied  to  the  RCS 
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Program  (as  evidenced  by  the 
requirement  that  subcontractors  be 
listed  and  that  State  plans  contain  216(c) 
provisions). 

It  should  be  noted  that  a  utility 
conducting  a  216(c)  activity  then  would 
be  allowed  to  conduct  any  post¬ 
installation  inspections  of  its 
subcontractor's  work  in  order  to 
maintain  quality  control.  This  approach 
is  consistent  with  the  Congressional 
intent  to  encourage  utility  supply  and 
installation  by  not  requiring  the  utility  to 
incur  additional  expenses  to  obtain  such 
inspections. 

The  second  major  issue  relates  to  the 
relationship  between  216(c)  activities 
and  arranging  services.  Section 
456.308(b)(2)  of  the  existing  regulations 
permits  alternative  services  for 
arranging  the  supply,  installation,  and 
financing  of  measures,  provided  that  a 
level  of  service  is  offered  which  meets 
or  exceeds  that  required  by 
§  456.308(b)(1).  DOE  considered  whether 
utility  installation  of  measures  through 
subcontractors  would  be  an  acceptable 
substitute  for  the  required  arranging 
service.  DOE  proposes  to  allow  utility 
installation  activities  meeting  the 
requirements  of  S  456.504  to  be  one  form 
of  arranging  installation  as  required  in 
§  456.308.  However,  since  some  listed 
contractors  may  not  want  to  agree  to 
work  with  a  utility  for  its  installation 
activity,  DOE  would  require  a  utility  to 
provide  another  arranging  service  in 
addition  to  its  own  installation  activity. 
DOE  solicits  comments  on  this  decision. 
DOE  is  interested  speciHcally  in 
whether  there  is  any  arrangement  which 
meets  the  requirements  of  §  456.504  that 
would  unduly  affect  the  competitive 
environment  or  the  consumer.  If  so,  are 
there  additional  requirements  that  could 
be  imposed  which  might  mitigate  any 
adverse  impacts? 

The  third  issue  is  deHning  when  a 
utility,  rather  than  a  customer,  “selects" 
a  subcontractor.  DOE  believes  that 
selection  occurs  as  soon  as  the  utility 
chooses  any  number  of  suppliers  or 
installers  on  the  Master  List  which  is 
less  than  the  whole  list.  So  long  as  the 
utility  is  in  the  position  of  pre-selecting 
a  subgroup  of  suppliers  or  installers,  the 
opportunity  for  unfair  discrimination  is 
present  and,  therefore,  the  procedural 
safeguards  believed  by  Congress  to  be 
necessary  should  be  required.  ESA 
requires  that  if  and  when  a  utility 
selects  the  supplier  or  installer,  all  of  the 
selection  procedure  requirements 
identified  above  must  be  complied  with 
by  the  utility.  Where  the  customer 
selects  the  subcontractor,  only  the  first 
two  requirements  (listing  and 
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subcontractor  independence)  need  be 
met. 

Utilities  should  not  unreasonably 
refuse  to  deal  with  contractors  listed  in 
the  RCS  program  lists.  For  example,  if  a 
utility  sets  up  a  selection  process,  any 
criteria  used  for  that  selection  process 
must  be  fair  and  reasonable. 

Restricting  in  advance  the  number  of 
contractors  with  which  the  utility  will 
deal  would  be  considered  unreasonable, 
as  would  limiting  the  ability  of  new  or 
small  businesses  to'participate.  For 
example,  high  performance  bonds  or 
insurance  requirements  may  serve  to 
restrict  small  business’  access  to  the 
market  and,  as  such,  would  be 
unreasonable.  Where  the  selection 
process  establishes,  in  essence,  a  subset 
of  the  lists  of  contractors,  the  selection 
process  should  be  repeated  periodically 
in  order  to  avoid  restricting  a  business’s 
access  for  an  unreasonable  period  to 
time.  It  would  not  be  reasonable  for 
utilities  to  divide  a  service  area  into 
territories  and  restrict  access  to  that 
territory  to  a  small  number  of 
contractors  with  permission  to  sell  or 
install  measures. 

The  fourth  issue  on  which  DOE 
solicits  comments  is  the  method  of 
computing  average  costs  of  measures 
supplied  and  installed  under  section 
216(c).  DOE  has  not  yet  proposed  a 
specific  method  of  computation. 

B.  State  Plan  Requirements 

The  ESA  also  amended  NECPA  to 
require  that  a  State  plan  which  allows  or 
requires  utilities  to  supply  or  install 
measures  must  include  provisions  to 
assure  that  those  activities  are 
undertaken  in  a  manner  consistent  with 
the  requirement  of  216(c).  To  the  extent 
that  a  State  plan  addresses  the  issue  of 
supply  and  installation,  and  does  not 
specifically  prohibit  such  activities,  DOE 
will  interpret  that  plan  as  “allowing  or 
requiring"  those  activities. 

Although  the  ESA  does  not  prohibit 
utility  financing  of  the  supply  or 
installation  of  energy  conservation  and 
renewable  resource  measures.  State 
plans  must  now  include  provisions  to 
assure  that,  whenever  a  utility  borrows 
money  to  make  such  loans  to  its 
customers,  that  utility  shall  seek  the 
funds  from  institutions  throughout  its 
service  area,  to  the  extent  the  utility 
determines  feasible,  consistent  with 
good  business  practice,  and 
advantageous  to  its  customers. 

To  accommodate  these  changes,  DOE 
proposes  to  add  new  §§  456.304(d)(2) 
through  (4)  in  the  existing  regulations  as 
follows:  proposed  subparagraph  (2) 
incorporates  directly  the  detailed 
requirements  of  amended  216(c),  but 
changes  the  references  to  conform  to  the 
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regulations;  proposed  subparagraph  (3) 
incorporates  the  ESA  requirement  for  a 
utility  that  finances  measures  and  seeks 
capital  from  financial  institution,  to  seek 
such  capital  from  institutions  throughout 
its  service  area;  proposed  subparagraph 
(4)  now  requires  State  Plans  to 
specifically  describe  how  compliance  by 
utilities  that  conduct  activities  allowed 
by  proposed  §  456.504  will  be  assmed. 

Under  ESA,  State  plans  must  now 
contain  a  requirement  that  utilities 
undertaking  activities  allowed  by  216(c) 
of  NECPA  or  providing  Hnancing  for  the 
purchase  or  installation  or  measures 
inform  the  Secretary  when  the  activity 
commences.  Proposed  §  456.304(e) 
incorporates  those  requirements. 

DOE  wishes  to  make  clear  that  DOE 
will  not  waive  the  public  hearing 
requirement  for  Plan  amendments 
submitted  in  response  to  Hnal 
regulations  .on  utility  supply  and 
installation  through  subcontractors. 

C.  Impact  on  Cost  and  Accounting 
Requirements 

Section  216(f)  of  NECPA  requires  that 
utility  supply  and  installation  programs 
being  conducted  pursuant  to  216(b),  (c). 
(d)(1),  and  (d)(2)  comply  with  the  cost 
and  accounting  requirements  of  section 
215  of  NECPA.  There  is  now  no  such 
requirement  for  utility  Hnancing 
activities.  However,  sections  216(d)(1) 
and  (d)(2)  of  NECPA  were  not  amended 
by  ESA  to  delete  the  references  to 
financing.  The  Congressional  intent  in 
removing  the  NECPA  prohibition  against 
utility  financingfVas  to  encourage 
utilities  to  conduct  such  programs, 
thereby  making  more  money  available 
to  consumers  for  residential  energy 
efficiency  improvements.  Clearly 
Congress  did  not  intend  to  burden  those 
financing  programs  which  were  being 
conducted  pursuant  to  section  216(d) 
with  requirements  not  demanded  of 
financing  programs  which  are  now 
pe|;piitted  by  virtue  of  the  amendments 
in  ESA,  Therefore,  DOE  believes  that 
the  requirement  in  section  216(f)  of 
NECPA  that  a  utility  conducting 
activities  pursuant  to  sections  216(d)(1) 
or  (2)  must  comply  with  section  215, 
does  not  apply  to  financing  programs. 

D.  Reporting  and  Monitoring 

ESA  provides  responsiblity  and 
authority  to  DOE  for  monitoring  supply, 
installation  and  financing  of  measures 
by  utilities  and  to  require  utilities  to 
discontinue  activities  under  certain 
circumstances.  NECPA  and  ESA  give 
the  Secretary  authority  to.  halt  supply, 
installation  and  financing  activities  that 
involve  the  use  of  unfair,  deceptive,  or 
anticompetitive  acts  or  practices,  or 
which  are  being  carried  out  in  a  manner 


Federal  Register  /  Vol.  45,  No.  197  /  Wednesday,  October  8,  1980  /  Proposed  Rules 


66965 


which  does  not  comply  with  216(c).  The 
Secretary’s  authority  to  order  that  a 
utility  discontinue  activities  that  involve 
the  use  of  unfair,  deceptive,  or 
anticompetitive  acts  or  practices 
extends  to  all  exempt  activities, 
including  “grandfathered"  activities, 
those  involving  certain  measures,  and 
those  authorized  by  State  or  local  law  or 
regulation.  The  proposed  reporting 
requirements  are  contained  in  §  456.318 
of  this  Proposed  Rule. 

V.  Regulatory  Analysis  and  Urban  and 
Community  Impact  Assessment 

The  President,  by  Executive  Order 
12044,  has  directed  agencies  of  the 
executive  branch  to  conduct  a 
Regulatory  Analysis  of  significant 
regulations  that  they  prepare  which  are 
likefy  to  have  a  major  impact.  Section 
3(a)  of  the  executive  order  directs  the 
agencies  to  establish  criteria  to  indentify 
which  regulations  require  regulatory 
analyses.  DOE's  implementing 
procedures  are  contained  in  DOE  Order 
2030  (44  FR 1032,  January  3, 1979).  In 
accordance  with  0MB  Circular  A-116, 
an  Urban  and  Community  Impact 
Assessment  should  be  prepared  when 
the  Proposed  Rule  is  a  major  policy  and 
program  initiative.  This  assessment 
should  be  incorporated  into  the 
Regulatory  Analysis. 

DOE  determined  that  the  Residential 
Conservation  Service  Program, 
authorized  under  Title  II,  Part  1  of  the 
National  Energy  Conservation  Policy 
Act,  was  major  action  and  required 
preparation  of  a  Regulatory  Anaylsis 
and  an  Urban  Commimity  Impact 
Assessment.  Consequently,  the 
Department  prepared  the  two  analyses 
in  draft  in  conjunction  with  the 
publication  of  the  Proposed  Rule  for  the 
RCS  program  on  March  19, 1979,  (44  FR 
64602).  Because  this  Proposed  Rule  is 
generally  limited  to  incorporating 
amendments  to  the  RCS  program  as 
mandated  by  ESA  and  it  reflects  only  a 
minimal  amount  of  adminstrative 
discretion,  DOE  believes  that  this 
Proposed  Rule  is  not  a  significant 
regulation  which  will  have  a  major 
impact.  Therefore,  a  Regulatory 
Analysis  is  not  required  for  this 
rulemaking. 

VI.  Environmental  Impact  Statement 

In  accordance  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  42  U.S.C.  4321,  et 
seq.,  DOE  prepared  an  Environmental 
Impact  Statement  (EIS)  for  the  entire 
Residential  Conservation  Service  ' 
Program.  A  notice  of  availability  of  the 
Final  Environmental  Impact  Statement 
was  published  in  the  Federal  Register  on 
November  7, 1979,  (44  FR  64602). 


DOE  has  reviewed  these  amendments 
and  has  determined  that  they  dp  not 
constitute  a  “major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment”  within  the 
meaning  of  the  National  Environmental 
Policy  Act  (NEPA,  42  U.S.C.  4321  et 
seq.],  and  therefore  an  environmental 
assessment  or  an  Environmental  Impact 
Statement  is  not  required  by  NEPA  and 
the  applicable  DOE  regions  for 
compliance  with  NEPA. 

VII.  Consultation  With  Other  Federal 
Agencies 

In  preparing  this  Proposed  Rule,  DOE 
consulted  with  representatives  of  the 
Federal  Trade  Commission. 

VIII.  Contractor  Contributions  to  the 
Rulemaking 

'There  have  been  no  contractor 
contributions  to  this  rulemaking. 

IX.  Executive  Order  12044 

Executive  Order  12044  (43  FR  12661, 
March  23, 1978)  generally  requires 
agencies  to  provide  the  public  at  least  60 
days  to  comment  on  proposed 
significant  regulations.  DOE’s 
implementing  procedures  are  contained 
in  DOE  Order  2030  (44  FR  1032,  January 
3, 1979).  DOE  has  reduced  the  comment 
period  from  60  to  45  days  in  order  to 
incorporate  the  changes  resulting  from 
the  ESA  into  the  RCS  regulations  as 
soon  as  possible. 

DOE  believes  that  it  is  reasonable  to 
reduce  the  comment  period  to  45  days 
because  the  Proposed  Rule  does  not 
reflect  important  policy  concerns  nor  is 
it  likely  to  engage  public  interest.  The 
Proposed  Rule  merely  incorporates  the 
statutory  amendments  of  the  ESA  into 
the  RCS  regulations.  DOE  has  made  a 
deliberate  effort  not  to  exercise  wide 
discretion  in  implementing  the  ESA 
amendments  in  order  to  minimize  the 
necessity  of  RCS  plan  amendments 
beyond  those  discussed  in  the 
interpretative  rule  published  on  August 
11, 1980,  45  FR  53422.  DOE  cannot 
approve  a  State  Plan  which  does  not 
reflect  the  changes  required  by  ESA.  In 
order  to  assist  States  in  making  these 
changes,  DOE  wishes  to  expedite  the 
publication  of  Final  rules.  Therefore,  it  is 
necessary  that  DOE  reduce  the  comment 
period  to  45  days. 

X.  Comment  Procedures 

A.  Written  Comments — Interested 
persons  are  invited  to  participate  in  this 
rulemaking  by  submitting  data,  views,  or 
arguments  with  respect  to  the  proposed 
procedures,  requirements,  and  criteria.  ' 
Comments  should  be  submitted  to  the 
address  indicated  in  the  addresses 
section  of  this  preamble  and  should  be 


identiHed  on  the  envelope  and  on  the 
documents  submitted  to  DOE  with  the 
designation  “Residential  Conservation 
Service  Program,  (Docket  No.  CAS-RM- 
79-101).’’  Fifteen  copies  should  be 
submitted.  All  written  comments  must 
be  received  by  (45  days  after 
publication),  1980,  5:00  p.m.,  e.s.t.,  to 
ensure  consideration. 

All  written  comments  received  on  this 
proposed  rule  will  be  available  for 
public  inspection  in  the  DOE  Reading 
Room.  Room  5B-180,  Forrestal  Building, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.,  between  the  hours  of 
8:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday.  Any  information  or  data 
considered  by  the  person  furnishing  it  to 
be  confidential  must  be  so  identiHed 
and  one  copy  submitted  in  writing.  DOE 
reserves  the  right  to  determine  the 
conHdential  status  of  the  information  or 
data  and  treat  it  according  to  its 
determination. 

B.  Hearing  Request  Procedures — ^The 
time  and  place  of  the  public  hearing  is 
indicated  in  the  hearing  section  of  Uiis 
preamble.  DOE  invites  any  person  who 
has  an  interest  in  the  proposed 
rulemaking  or  who  is  a  representative  of 
a  group  or  class  of  persons  that  has  an 
interest  in  the  proposed  rulemaking,  to 
make  a  written  request  for  an 
opportunity  to  make  an  oral 
presentation.  Such  a  request  should  be 
directed  to  the  address  indicated  in  the 
addresses  section  of  this  preamble  and 
must  be  received  before  5:00  p.m.  on 
October  17. 1980. 

Such  a  request  may  be  hand  delivered 
to  Carol  A.  Snipes,  Room  lF-085, 1000 
Independence  Avenue,  S.W.,  between 
the  hours  of  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday.  A  request 
should  be  labeled  both  on  the  document 
and  on  the  envelope  “Residential 
Conservation  Service  Program,”  Docket 
CAS-RM-79-101. 

The  person  making  the  request  should 
briefly  describe  the  interest  concerned; 
if  appropriate,  state  why  she  or  he  is  a 
proper  representative  of  a  group  of  class 
of  persons  that  has  an  interest;  give  a 
concise  summary  of  the  proposed  oral 
presentation;  and  provide  a  telephone 
number  where  he  or  she  may  be 
contacted  through  the  day  of  the 
hearing. 

Each  person  who,  in  DOE’s 
judgement,  proposes  to  present  relevant 
material  and  information  shall  be 
selected  to  be  heard  and  shall  be 
notified  by  DOE  of  his  or  her 
participation  before  5:00  p.m.  on 
October  24, 1980. 

Persons  selected  to  appear  at  the 
hearing  should  bring  15  copies  of  his  or 
her  statement  to  the  hearing  site.  The 
hearing  will  begin  at  9:00  a.m.,  e.s.t.  on 
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October  30, 1980,  in  Room  2105,  2000  M 
Street,  N.W.,  Washington,  D.C. 

C.  Conduct  of  Hearing — DOE  reserves 
the  right  to  arrange  the  schedule  of 
presentations  to  be  heard  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  may  be  limited,  based 
on  the  number  of  persons  requesting  to 
be  heard.  A  DOE  official  will  be 
designated  as  presiding  officer  to  chair 
the  hearing  and  there  will  be  no  cross- 
examination  of  persons  presenting 
statements. 

Any  participant  who  wishes  to  ask  a 
question  at  the  hearing  may  submit  the 
question,  in  writing,  at  the  registration 
desk.  The  presiding  ofHcer  will 
determine  whether  the  question  is 
relevant  and  material,  and  whether  the 
time  limitations  permit  it  to  be  presented 
for  answer.  Any  further  procedural  rules 
needed  for  the  proper  conduct  of  the 
hearing  will  be  announced  by  the 
presiding  ofHcer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  DOE  and  made  available  for 
inspection  by  the  DOE  Freedom  of 
Information  Reading  Room,  Room 
5B-180,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 

Washington,  D.C.  20585,  between  the 
hours  of  8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday.  Any  person  may 
purchase  a  copy  of  the  transcript  from 
the  reporter. 

In  consideration  of  the  foregoing,  the 
Department  of  Energy  proposes  to 
amend  Chapter  II,  Title  10  of  part  456  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below. 

(Part  1  of  Title  II  of  the  National  Energy 
Conservation  Policy  Act,  Pub.  L.  95-619, 92 
Stat.  3206  et  seq.,  as  amended  by  Title  V, 
Subtitle  B  of  the  Energy  Security  Act,  Pub.  L 
96-294. 94  Stat.  611  et  seq.;  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91, 91 
Stat  565  et  seq.,  42  U.S.C.  7101  et  seq.) 

Issued  in  Washington,  D.C.,  on  October  1, 
19B0. 

T.  E.  Stelson, 

Assistant  Secretary,  Conservation  and  Solar 
Energy. 

1.  In  10  CFR  Part  456,  the  citation  of 
authority  is  revised  to  read  as  follows: 

Authority:  Part  1  of  Title  II  of  the  National 
Energy  Conservation  Policy  Act,  Pub.  L  95- 
619  92  Stat.  3206  et  seq.,  as  amended  by 
Subtitle  B  of  Title  V  of  the  Energy  Act,  Pub.  L 
96-294,  92  State.  611  et  seq.;  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91,  92 
Stat.  565  et  seq.,  42  U.S.C.  7101  et  seq. 

2.  In  10  CFR  Part  456,  Subpart  E  of  the 
Table  of  Contents  is  amended  to  read  as 
follows: 


Sec. 

456.304  Exemption  for  utility  subcontractor 
supply  and  installation. 

456.505  Exemption  for  existing  supply  and 
installation. 

456.506  Exemption  for  supply  and 
installation  authorized  by  State  or  local 
law. 

456.507  Waivers. 

456.508  NotiHcation. 

456.509  Procedures  for  obtaining 
determinations  and  waivers. 

456.510  Appeals. 

3. 10  CFR  456.101  is  amended  to  read 
as  follows: 

$456,101  Purpose  and  scope. 

This  part  contains  the  regulations  to 
implement  Part  1  of  Title  II  of  the 
National  Energy  Conservation  Policy 
Act,  Pub.  L.  95-619  (reference  to  NECPA 
hereinafter  refer  to  Part  1  of  Title  II  of 
the  Act],  as  amended  by  Subtitle  B  of 
Title  V  of  the  Energy  Security  Act  (ESA), 
Pub.  L.  96-294,  NECPA  requires  the 
establishment  of  utility  programs  to 
encourage  and  facilitate  the  installations 
of  energy  conservation  measures  and 
renewable  resource  measures. 

§  456.103  (Amended] 

4. 10  CFR  456.103(a)  is  amended  by 
inserting  the  phrase  or  456.507” 
following  the  citation  “§  456.502- 
456.505.” 

§456.105  (Amended] 

5. 10  CFR  §  456.105(j)  is  amended  to 
read  as  follows: 

«  *  *  *  * 

(j)  Measure  Warranties.  (1)  The  term 
“manufacturer’s  measure  warranty” 
means,  at  a  minimum,  a  written 
warranty  by  the  manufacturer  of  an 
energy  conservation  or  renewable 
resource  measure  to  the  eligible 
customer  for  whom  the  measure,  is 
installed,  the  installation  contractor  who 
installs  the  measure,  and  the  supplier  of 
the  measure,  that  such  manufacturer 
shall  replace  within  a  reasonable  period 
of  time  and  at  no  charge,  parts  or 
materials  for  those  measures  found 
within  one  year  from  the  date  of 
installation  to  be  defective  due  to 
materials,  manufacturer,  or  design; 

(2)  The  term  “supplier’s  measure 
warranty”  means,  at  a  minimum,  a 
written  warranty  equivalent  to  that 
referred  to  in  §  456.105(j)(l]  above,  by 
the  supplier  of  an  energy  conservation 
or  renewable  resource  measure 
provided  to  persons  who  purchase  the 
measure  from  such  supplier. 

(3)  The  term  “contractor’s  measure 
warranty”  means, at  a  minimum,  a 
written  warranty  by  a  contractor 
installing  an  energy  conservation  or 
renewable  resource  measure  that  any 
defect  in  materials,  manufacturer. 


design,  or  installation  found  within  one 
year  from  the  date  of  installation  shall 
be  remedied  without  charge  and  within 
a  reasonable  period  of  time. 

6. 10  CFR  $  456.105  is  amended  by 
deleting  subparagraph  (ee),  the 
definition  of  “Useful  life.” 

§  456.208  [Amended] 

7. 10  CFR  456.208(a)(8)  is  amended  to 
read  as  follows:  The  prohibition  against 
supplying  and  installing  by  covered 
utilities  described  in  §  456.502(a).” 

8. 10  CFR  456.208(c]  is  amended  to 
read  as  follows: 

***** 

(c)  Time  for  submission.  A  proposed 
Temporary  Program  shall  be  submitted 
to  the  Assistant  Secretary  within  180 
days  of  the  effective  date  of  the  rules 
promulgated  pursuant  to  Section  549(b) 
of  the  Energy  Security  Act  (Pub.  L.  96- 
294,  June  30, 1980). 

§  456.304  [Amended] 

9. 10  CFR  456.304(a]  is  amended  by 
deleting  the  phrase  "pursuant  to 

§§  456.503-456.505.” 

10. 10  CFR  456.304(d)  is  amended  by 
deleting  the  phrase  “pursuant  to 

§§  456.503-456.505.” 

11. 10  CFR  §§  456.304(d)(2]  and  (3)  and 
(3)  revised  and  a  new  paragraph  (4)  is 
added  to  read  as  follows: 
****** 

(d)  *  *  * 

(2)  Conduct  such  activities  in  a 
manner  which  does  not  have  a 
substantial  adverse  effect  upon 
competition  or  involve  the  use  of  unfair, 
deceptive,  or  anticompetitive  acts  or 
practices  and  in  a  manner  which 
complies  with  §  456.504; 

(3)  When  undertaking  to  finance  a 
lending  program  for  such  measures 
through  financial  institutions,  seek  funds 
for  such  financing  from  Hnancial 
institutions  located  throughout  the  area 
covered  by  the  lending  program  (to  the 
extent  each  such  utility  determines 
feasible,  consistent  with  good  business 
practice,  and  not  disadvantagous  to  its 
customers); 

(4)  In  the  case  of  any  State  plan  which 
does  not  prohibit  utility  supply  and 
installation  of  such  measures,  will 
undertake  such  supply  or  installation  in 
accordance  with  procedures  which  are 
consistent  with  the  requirements  of 

§  456.504. 

12. 10  CFR  456.304,  insert  a  new 
§  456.304(e]  as  follows: 

(e)  Require  any  utility  undertaking  a 
program  involving  the  supply  or 
installation  of  any  energy  conservation 
or  renewable  resource  measures  as 
premitted  by  §  456.504  or  providing 
financing  for  the  purchase  or  installation 
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of  any  such  measure  to  notify  the 
Assistant  Secretary  when  such  program 
becomes  effective. 

§456.305  [Amended] 

13. 10  CFR  456.305(a]  is  amended  by 
deleting  paragraph  (a)(1),  renumbering 
paragraphs  (a)(2) — (a)(6)  as  (a)(3) — 

(a)(7)  and  inserting  new  paragraphs 

(a) (1)  and  (a)(2)  to  read  as  follows: 

(a)  *  ‘  * 

(1)  The  measure  warranties  defined  in 
§  456.105(j)(l)  and  (2)  with  respect  to 
any  program  or  State  measure; 

(2)  The  measure  warranties  defined  in 
§  456.105(j)(l),  (2),  and  (3)  with  respect 
to  any  program  or  State  meaure. 

14. 10  CFR  456.305(b)  is  amended  by 
deleting  the  reference  to  paragraphs 
‘‘(a)(1) — ^5”  and  inserting  “(a)(2) — (6)”  in 
lieu  thereof. 

15. 10  CFR  456.305(c)  is  amended  by 
deleting  the  reference  to  paragraphs 
“(a)(4)  and  (5)”  and  inserting  “(a)(5)  and 
(6)”  in  lieu  thereof. 

16. 10  CFR  456.305(d)  is  amended  by 
deleting  the  reference  to  paragraphs 
“(a)(1).  (4),  and  (5)”  and  inserting  “(a)(1), 

(3),  (5),  and  (6)"  in  lieu  thereof. 

§456.310  [Amended] 

17. 10  CFR  456.310(b)  is  amended  by 
deleting  paragraphs  (b)(2),  (b)(3),  and 

(b) (5). 

18. 10  CFR  456.310(b)  is  amended  by 
inserting  new  paragraphs  (b)  (2)  and  (3) 
to  read  as  follows,  and  by  deleting 
paragraphs(c): 

Hr  «  «  *  * 

(b)  *  *  • 

(2)  The  following  program  elements 
shall  be  recovered  in  the  manner 
specified  by  the  State  regulatory 
authority  (in  the  case  of  a  regulated 
utility)  or  the  nonregulated  utility, 
except  that  the  amount  that  may  be 
removed  directly  from  a  residential 
customer  for  whom  the  activities 
described  in  §  456.310(b)(2)(ii)  are 
performed  shall  not  exceed  a  total  of  $15 
per  dwelling  unit  or  the  actual  cost  of 
such  activities,  whichever  is  less:^ 

(i)  Administrative  and  general 
expenses,  including  those  associated 
with  program  audits,  customer  billing 
services,  and  arranging. 

(ii)  Project  management  requirements, 
including; 

(A)  The  providing  of  program  audits; 

(B)  The  arranging  for  a  lender  to  make 
a  loan  to  a  eligible  customer  to  finance 
the  purchase  and  installation  costs  of 
energy  conservation  and  renewable 
resource  measures,  including  the  cost  of 
conducting  conciliation  conferences 
pursuant  to  §  456.315(a); 

(C)  The  arranging  to  have  the  program 
measures  installed,  including  any  costs 
of  conducting  post-installation 


inspections  pursuant  to  §  456.313  and  of 
conducting  conciliation  conferences 
pursuant  to  §  456.315(a); 

(D)  List  distribution. 

(3)  In  determining  the  amount  to  be 
recovered  directly  from  customers  as 
provided  under  subparagraph  (2)  above, 
the  State  regulatory  authority  (in  the 
case  of  a  regulated  utility)  or  the 
nonregulated  utility  shall  take  into 
consideration,  to  the  extent  practicable, 
the  customers’  ability  to  pay  and  the 
likely  levels  of  participation  in  the  utility 
program  which  will  result  from  such 
recovery. 

(c)  (Deleted). 

§456.311  [Amended] 

19. 10  CFR  §  456.311(b)  is  amended  to 
read  as  follows: 

***** 

(b)  Repayment  of  Joans.  (1)  In  the  case 
of  any  loan  arranged  by  a  public  utility 
pursuant  to  §  456.309,  the  utility,  at  the 
request  of  the  lender,  shall  permit 
repayment  of  the  loan  as  part  of  the 
periodic  utility  bill.  The  utility  may 
recover  from  the  lender  the  cost 
incurred  by  the  utility  in  carrying  out 
such  manner  of  repayment. 

(2)  [n  the  case  of  any  loan  for  the 
purchase  or  installation  of  program 
measures  made  by  a  particpating  home 
heating  supplier  under  the  Residential 
Conservation  Service  Program,  or  under 
the  circumstances  described  in  the  State 
Plan  pursuant  to  §  456.305,  by  a  lender 
other  than  that  participating  home 
heating  supplier — 

(i)  The  participating  home  heating 
supplier  shall  permit  the  eligible 
customer  to  include  repayment  of  that 
loan  in  such  customer’s  payment  of  his 
periodic  utility  or  fuel  bill  over  a  period 
of  not  less  than  three  years,  unless  the 
eligible  customer  chooses  a  shorter 
repayment  period.  A  participating  home 
heating  supplier  shall  not  be  required  to 
provide  for  periodic  payments  of  less 
than  five  dollars. 

(ii)  A  lump-sum  payment  of 
outstanding  principal  and  interest  may 
be  required  by  the  lender  upon  default 
(as  determined  under  applicable  law)  in 
payment  by  the  eligible  customer. 

(iii)  No  penalty  shall  be  imposed  by 
an  home  heating  supplier  or  any  other 
lender  arranged  with  by  the  home 
heating  supplier  for  payment  of  all  or 
any  portion  of  the  outstanding  loan 
amount  prior  to  the  date  such  payment 
would  otherwise  be  due. 

§  456.312  [Amended] 

20. 10  CFR  §  456.312(b)(l)(ii)  is 
amended  to  read  as  follows: 


(ii)  Install  only  measures  covered  by 
the  measure  warranties  deHned  in:  (A) 

§  456.105(j)(l)  or  (2)  and  (B) 

§  456.105(j)(3); 

21. 10  CFR  456.312(b)(2)(i)  is  amended 
to  read  as  follows: 

***** 

(b)  *  *  * 

(2)  *  *  * 

(i)  With  respect  to  the  program 
measures  the  supplier  is  listed  as 
carrying,  supply  program  measures  that 
carry  the  measure  warranties  deHned  in 
§  456.105(j)(l)  or  (2); 

22. 10  CFR  456.312(b)(3)  is  amended 
by  deleting  paragraph  (ii)  and 
renumbering  paragraphs  (iii)  and  (iv)  as 
(ii)  and  (iii)  respectively. 

§456.317  [Amended] 

23. 10  CFR  456.317(c)(7)(ii)  is  amended 
to  read  as  follows: 

(ii)  Section  456.318(a)(6),  except  that 
the  Governor  may  waive 

§  456.318(a)(6)(v)  concerning  the 
accounting  of  program  costs;  and  *  *  * 

§456.318  [Amended] 

24. 10  CFR  456.318(a)  is  amended  by 
inserting  a  new  §  456.318(a)(3)  as 
follows: 

*  *  *  dk  * 

(a)  *  *  * 

(3)  A  list  of  covered  utilities  subject  to 
the  State  plan  engaged  in  supplying  o? 
installing  energy  conservation  or 
renewable  resource  measures  pursuant 
to  §  456.504  (Exemption  for  Utility 
Subcontractor  Supply  and  Installation) 
of  these  rules,  and  a  brief  description 
with  respect  to  each  utility  of  the  nature 
of  the  exempted  activity  in  which  it  is 
engaged; 

25. 10  CFR  456.318(a)(3)  is  renumbered 
§  456.318(a)(4)  and  the  citation 

“§  456.504”  is  amended  to  read 
“§  456.505”. 

26. 10  CFR  456.318(a)(4)  is  renumbered 
§  456.318(a)(5)  and  the  citation 

“§  456.505”  is  amended  to  read 
“§  456.507”. 

27. 10  CFR  456.318(a)  is  amended  by 
renumbering  §§  456.318(a)(5)  through 
456.318(a)(13)  as  §§  456.318(a)(6)— 
456.318(a)(14). 

28. 10  CFR  456.501(a)  is  amended  to 
read  as  follows: 

§  456.501  Scope  and  definitions. 

(a)  This  subpart  contains  the 
prohibition  against  a  utility’s  supply  and 
installation  of  energy  conservation  and 
renewable  resource  measures.  It 
specifies  the  exemptions  to  this 
prohibition  and  the  procedures,  where 
applicable,  for  obtaining  those 
exemptions.  It  also  sets  forth  certain 
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requirements  concerning  utility 
financing  programs. 

***** 

§  456.502  [Amended] 

29.  In  10  CFR  456.502(a),  the  phrase, 
“may  supply  install  or  finance  the 
supply  or  installation  of  is  amended  to 
read  “may  supply  or  install”. 

30. 10  CFR  456.502(b),  is  amended  by 
inserting  the  phrase  “or  §  456.507” 
following  the  citation  “§§  456.503 — 
456.505”. 

31. 10  CFR  456.502(b)(2)  is  amended  to 
read  as  follows: 

***** 

(b)  *  *  * 

(2)  Such  loans  made,  or  supply  or 
installations  carried  out,  by  such  utility 
have  a  substantial  adverse  effect  upon 
competition  or  involve  the  use  of  unfair, 
deceptive,  or  anticompetitive  acts  or 
practices,  or  are  being  carried  out  in  a 
manner  that  does  not  comply  with 
§  456.504. 

***** 

§456.503  [Amended] 

32. 10  CFR  456.503(a),  is  amended  by 
deleting  the  “(a)”  and  by  revising  the 
phrase  “supply,  installation,  or 
financing”  to  read  “supply  or 
installation”. 

33. 10  CFR  456.503(b),  is  amended  by 
deleting  paragraph  (b)  in  its  entirety. 

34. 10  CFR  456.504  is  amended  by 
renumbering  the  existing  paragraph  as 
§  456.505,  and  inserting  a  new  §  456.504 
which  reads  as  follows; 

§  456.504  Exemption  for  utility 
subcontractor  supply  and  installation. 

(a)  The  prohibition  contained  in 
§  456.502(a)  shall  not  apply  to  any 
energy  conservation  measure  or 
renewable  resource  measure  supplied  or 
installed  by  a  public  utility  under  the 
Program  through  contracts  between  such 
utility  and  independent  suppliers  or 
contractors  where  the  customer  requests 
such  supply  and  installation  and  each 
supplier  or  contractor. 

(1)  Is  on  the  list  of  suppliers  and 
contractors  referred  to  in  §  456.312; 

(2)  Is  not  subject  to  the  control  of  the 
public  utility,  except  as  to  the 
performance  of  such  contract,  and  is  not 
an  affiliate  or  a  subsidiary  of  such 
utility;  and, 

(3)  If  selected  by  the  utility,  is  selected 
in  a  manner  consistent  with  §  456.504(b]. 

(b)  Activities  of  a  public  utility 
conducted  pursuant  to  §  456.504(a)(3): 

(1)  May  not  involve  unfair  methods  of 
competition; 

(2)  May  not  have  a  substantial 
adverse  effect  on  competition  in  the 
area  in  which  such  activities  are 
undertaken  nor  result  in  providing  to 
any  supplier  or  contractor  an 


unreasonably  large  share  of  contracts 
for  the  supply  or  installation  of  energy 
conservation  or  renewable  resource 
measures; 

(3)  Shall  be  undertaken  in  a  manner 
that  provides,  subject  to  reasonable 
conditions  the  utility  may  establish  to 
ensure  the  quality  of  supply  and 
installation  of  energy  conservation  or 
renewable  resource  measures,  that  any 
financing  by  the  utility  of  such  measures 
shall  be  available  for  the  supply  or 
installation  by  any  contractor  on  the 
lists  referred  to  in  §  456.312  or  for  the 
purchase  of  such  measures  to  be 
installed  by  the  customer; 

(4)  Shall  be  undertaken,  to  the  extent 
practicable  and  consistent  with 

§  456.504(b)(l)-(3),  in  a  manner  that 
minimizes  the  cost  of  energy 
conservation  and  renewable  resource 
measures  to  such  customers;  and 

(5)  Shall  include  making  available 
upon  request  a  current  estimate  of  the 
average  price  of  supply  and  installation 
of  energy  conservation  and  renewable 
resource  measures  subject  to  the 
contracts  entered  into  by  the  public 
utility  under  §  456.504(a). 

35.  The  former  10  CFR  456.504,  now 
renumbered  as  §  456.505,  is  amended  to 
read  as  follows; 

§  456.505  Exemption  for  existing  supply 
and  Installation. 

(a)  The  prohibition  in  §  456.502(a) 
shall  not  apply  to  any  supply  or 
installation  of  any  energy  conservation 
or  renewable  resource  measure  that  the 
covered  utility  was  engaged  in  on 
November  9, 1978: 

(1)  During  such  time  as  applications 
for  determinations  with  respect  to  such 
activities,  filed  in  accordance  with 

§  456.509,  are  pending;  and 

(2)  Upon  a  final  determination  that,  on 
or  by  November  9, 1978,  such  energy 
conservation  or  renewable  resource 
measure  was  being  supplied  or  installed 
by  the  utility  seeking  such 
determination. 

(b)  The  prohibition  in  §  456.502(a) 
shall  not  apply  to  any  supply  or 
installation  of  any  energy  conservation 
or  renewable  resource  measure  which 
the  covered  utility  had  by  November  9, 
1978,  broadly  advertised  that  it  would 
supply  or  install,  or  with  respect  to 
which  the  utility  had  by  November  9, 
1978,  completed  substantial 
preparations  for  supplying  or  installing: 

(1)  During  such  time  as  applications 
for  determinations  with  respect  to  such 
activity  filed  in  accordance  with 

§  456.509  are  pending;  and 

(2)  Upon  a  final  determination  that,  on 
or  by  November  9, 1978,  such  energy 
conservation  or  renewable  resource 
measure  had  been  broadly  advertised  or 
for  which  substantial  preparations  had 


been  completed  by  the  utility  seeking 
such  determination. 

§§  456.505  and  456.507  [Redesignated] 

36. 10  CFR  §  456.505  is  renumbered 

§  456.507  and  the  citation  “§  456.507”  is 
amended  to  read  “§  456.509”. 

37. 10  CFR  §  456.506  is  amended  tO' 
read  as  follows: 

§  456.506  Exemption  for  supply  and 
installation  authorized  by  State  or  local  law. 

(a)  The  prohibition  in  §  456.502(a) 
shall  not  apply  to  any  supply  or 
installation  of  any  energy  conservation 
or  renewable  resoimce  measure: 

(1)  In  which  a  State  or  local  law  or 
regulation  required  or  explicitly 
permitted  a  covered  utility  to  engage;  or 

(2)  Which  the  Attorney  General  of  the 
appropriate  State  certifies  to  the 
Assistant  Secretary  was  intended  by  a 
State  law  or  regulation  in  effect  on 
November  9, 1978,  to  be  required  or 
permitted. 

(b)  A  covered  utility  is  exempt  from 
any  Federal  requirement  to  include  in  its 
RCS  program  any  supply  or  installation 
of  any  energy  conservation  or 
renewable  resources  measure  in  which 
it  is  engaged  by  reason  of  a  State  law  or 
regulation  in  effect  prior  to  November  9, 
1978,  permitting  or  requiring  such 
activities.  However,  a  covered  utility 
that  includes  supplying  and  installing  in 
its  RCS  program  pursuant  to  the 
exemption  in  paragraph  (a)  shall  be 
subject  to  all  the  requirements  of  the 
Federal  RCS  Plan  with  respect  to  those 
activities  in  the  same  manner  as  any 
contractor,  supplier,  or  lender,  except 
that  it  shall  be  exempt  from  the 
requirements  of  §  456.310  (Accounting 
and  Payment  of  Costs)  and  §  456.311 
(Customer  Billing,  Repayment  of  Loans, 
and  Termination  of  Service)  with 
respect  to  such  activities. 

§§  456.507  and  456.509  [Redesignated] 

33. 10  CFR  456.507  is  renumbered 

§  456.509  and  the  citations  “§  456.504” 
and  “§  456.505”  are  amended  to  read 
“§  456.505"  and  §  456.507”  respectively. 

§§  [Redesignated] 

39. 10  CFR,  §  456.508  is  renumbered 

§  456.510  and  a  new  §  456.508  is  inserted 
which  reads  as  follows: 

§456.508  Notification. 

Each  utility  undertaking  a  program 
involving  the  supply  or  installation  of 
any  energy  conservation  or  renewable 
resource  measure  as  permitted  under 
■  §  456.504,  or  providing  financing  for  th'e 
purchase  or  installation  of  any  such 
measure,  must  notify  the  Assistant 
Secretary  when  such  program  becomes 
effective. 
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